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This booklet contains the information you require if you are considering 
lodging an application for adult guardianship on behalf of a person who 
has an intellectual disability. 

Application forms are available from the Disabled Persons Bureaux in 
Darwin and Alice Spri~gs, and other regional locations listed at the back 
of this booklet. 

The Disabled Persons Bureaux in Darwin and Alice Springs have an advisory 
service for people ~ho are unable to obtain adequate i nformation on 
guardianship from their local area or community. 

Please read the information carefully before deciding 
whether or not to proceed with the application. 

Remember once an application has been lodged with the 
Clerk of the Local Court it must be heard by the court. 

Aged and Disability Services Program 
Department of Health and Community 

Services 
PO Box 40596 
CASUARINA NT 0811 

July 1989 



ADULT GUARDIANSHIP ACT 1988 

General Information Concerning Adult Guardianship in the 
Northern Territory for Persons with an Intellectual Disability 

000-::=>-'>S ?.. 

The Adult Guardianship Act, 
adults with an intellectual 
June 1989. 

for the protec<::ion of the rights of certain 
disability, commenced in the Territory on 30 

The Act has the dual objective of providing for a scheme of guardianship of 
a person with an intellectual disability and a scheme of administration of 
that person's economic affairs. It also has special provisions relating to 
medical and dental procedures and procedures relating to contraception or 
termination of pregnancy. 

The Nature of Guardianship 

Under common law, parents are guardians of their children. They have 
certain rights over their child and certain responsibilities toward their 
child - until the child turns 18 years of age. Then, the child becomes an 
adult in the eyes of the law and guardianship of parents (including the 
right to consent to medical treatmen~ on his or her behalf) ceases. 

Although common law refuses to recognise that one adult may control the 
life of another, difficulties arise where an adult with an intellectual 
disability is unable to make appropriate decisions or judgements about 
p ractical lifestyle matters or moral or ethical issues concerned with his 
o r her quality of life. 

~he most commonly ado~_ed practice in these circumstances is for parents or 
carers to continue to make these decisions. Whilst this may work in most 
cases it is not necessarily legal, hence the introduction of this new Act. 

Who Does the Act Apply To? 

Intellectual disability is defined in the Act as -

•disability in an adult resulting from an 
illness, injury, congenital disorder, or 
organic deterioration or of unknown origin 
and by reasons of which the person appears to be 
unable to make reasonable judgements or informed 
decisions about daily living•. 

This definition can be applied to a person who is born with an 
intellectual disability (e.g. as the consequences of cerebral palsy or Down 
Syndrome); to a person who has an acquired intellectual disability (e.g. 
who has suffered brain damage through a road accident); or to a person who 
has dementia (e .g. a s a result of the a geing process ). 
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It doesn't particularly matter ·..:hat causes t!':e intellectual disability as 
long as the person " ..... appears unable to make reasonable judgements or 
informed decisions about daily living" as a result c::: the disability, and 
so requires the protection of t:::e legislation. 

Who Doesn't the Act Apply To? 

The Act doesn't apply to anyone who has a diagnosed psychiatric 
or illness. The Northern Territory Mental Health .f..ct provides 
framework for services to the mentally ill. 

condition 
the legal 

So - What is Adult Guardianship? 

Guardianship is about decision-making. It is a legal process which 
empowers one person to make decisions on behalf of another. 

How Does It Work? 

~he process to place an adult under guardianship is clearly defined in the 
r..ct. Briefly -

Forms 
Courts 
at the 

are available from the Disabled 
Off ices, Community Health Centres, 
back of this booklet. 

Persor.s Bureaux, the 
and ether locations 

Local 
listed 

Applications are lodged with the Clerk of the Local Court in any 
regional centre, and a hearing date is scheduled. The application is 
then referred to the Executive Officer of Adult Guardianship. 

An application t'"3.t is urgent should be brought 
the Clerk of the Court when the form is lodged, 
priority. 

to the attention of 
so it can be given 

(Clerks of Court are appointed for Darwin, Alice Springs, Katherine, 
Tennant Creek and Nhulunbuy. They are responsible for the maintenance 
and safe custody of all Court records in the lower Courts and the 
issue of summonses, warrants and orders made by a Magistrate). 

The Executive Officer organises an assessment of the application by a 
special guardianship panel, in preparation for the Court hearing. 

Does Every Person With an Intellectual Disability Need Guardianship? 

Certainly not! 
who are more 
independently, 

There are many individuals with an intellectual disability 
than capable of managing their own affairs some quite 
and some with the assistance of family, friends or others. 

Relatives and caregivers should not mistakenly concern themselves that they 
need to apply to the Courts for appointment as guardians, to authenticate 
or "make legal" the care which they are currently providing. Other less 
restrictive alternatives to guardianship, such as family support or citizen 
advocacy may be more appropriate in some cases. 
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(If you are left with any doubts about what the best option may be after 
you have read this booklet, please seek the advice of the Disabled Persons 
Bureaux). 

Age? 

The person with the intellectual disability must be aged 18 years or over 
before the Court will accept any application under the Act. 

Who can Appl.y? 

A near relative or a person who is providing substantial care (a primary 
carer) , or a person who has provided substantial care in the past, may 
lodge an application. 

A "near relative" has special meaning in the legislatio::. 
It is defined as the spouse (husband, wife or defacto), 
or a person connected by blood ties or adoption. It also 
recognizes relationships that result from custom or kinship 
ties - providing the relationships are regarded in the ~erson's 
own community as being akin to those of blood, marriage or 
adoption. 

A "primary carer" is a person who has day to day responsibilities 
for providing support or care - such as a relative, friend or 
attendant carer, or in some situations, a person providing 
professional care. 

The Public Guardian (the Minister for Health and Community Services) may 
make an application. 

In special circumstances, a Magistrate or a Judge may direct that an 
application be lodged. 

Rol.e of the Office of Adul.t Guardianship 

A major role of the Office of Adult Guardianship is to assist the 
Magistrate to decide whether an order for adult guardianship should be made 
and if so, what conditions are applicable to it. 

Guardianship Assessment Panel.a 

Following referral of the application from the Court, the Executive 
Officer convenes a special guardianship assessment panel of three members; 
the Executive Officer who is the Chairperson; a second person who has 
skills or expertise in the assessment of persons with an intellectual 
disability; a third person who is a member of the community in which the 
person with a disability lives. 
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The guardianship panel assesses the following: 

the needs and capabilities of the person; 

the type of help and support available to the person in the comm~nity; 

matters of cultural significance to the person and the community; 

the value of the person's estate (money, property etc); 

the suitability of the proposed guardian; 

the extent of the need for guardianship; 

the type of decisions the guardian should be responsible for, together 
with any limits or conditions on the guardian's authority; and finally 

the effect on the person with a disability if an order is made / not 
made. 

Who May Be Appointed As Guardian? 

Generally, a family member or relative would be the ideal choice as 
guardian. There may be however, circumstances where a relative is not 
available, or where it would not be in the best interests of the person 
with a disability to appoint a family member as guardian. In these 
situations a guardian could be a friend or an acquaintance, a civic minded 
member of the community, or a person who has a professional relationship 
with the person with a disability, such as a doctor or an attendant carer. 

In dete:::-mining suitability the court will need to be initially satisfied 
that the proposed g~ardian is over the age of 18 years (legally an adult), 
and is a suitable person to act in the special role of guardian. 

It will further determine suitability by taking into account -

the wishes of the person who is the subject of the application; and 

the desirability of preserving existing family relationships. 

A person will not be appointed as guardian where the Court considers that 
their interests may be in conflict with the interests of the person with 
the disability. 

Role of a Guardian 

Although guardianship is a legal process, not all powers, duties and 
functions can be expressed in legally enforceable rules. 

Guardianship involves both powers and obligations - powers to make relevant 
decisions affecting the interests of the person - and - obligations to act 
reasonably, caringly and independently in tending to those interests. 
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A basic responsibility of a guardian is to maintain close contact with the 
?erson for whom they are legally responsible. ~hey should advise, assist or 
act for the person in relation to securing his or her personal and civil 
rights. For example, if he or she is entitled to Social Security benefits, 
the proper steps should be taken. 

As one of the most important functions of guaraiansnip, a guardian should 
ensure that the person has access to appropriate community services such as 
rehabilitation, health and dental care, employment, recreation, social 
services and day or residential care, as needed. To do so, the guardian 
must necessarily become familiar with the range of applicable services 
offered by the person's community. They should also make an active effort 
to see that the person participates as much as is appropriate in the life 
of the community. 

As an advocate, the guardian is expected to look after the person's rights 
and interests, and speak or act for the person where necessary. 

Even where there is a full guardianship order, the guardian must make sure 
that the person has as much freedom and encouragement to make his or her 
own decisions as is possible. The guardian's decisions should restrict the 
person as little as possible and should where possible reflect the person's 
wishes. 

A guardian may be given the responsibility of looking after the person's 
finances, as well as guiding his or her personal decisions. It must be 
emphasised that the administration of the person's economic affairs should 
be based solely on the best interests of the person, and used for his or 
her benefit. 

Obviously, a most important aspect of guardianship is the development of a 
relationship between a person appointed as guardian and a person who is 
under a guardianship order, particularly where decisions of a major nature 
need to be made that are in the best interests of that person. 

Joint Guardianship 

0003S 

The Court will be prepared to consider an application for joint 
guardianship provided that the responsibilities of each person are clearly 
specified and understood. 

Role of the Public Guardian 

Where there is no suitable willing person to act as guardian, the Court may 
appoint the Public Guardian (the Minister of Health and Community 
Services). As Public Guardian the Minister may delegate certain of his 
guardianship responsibilities to persons who are able to supervise the 
guardianship order and ensure that any special conditions applicable to it 
are carried out. 
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Guardianship orders 

In determining the need fc:: guardianship the Court will consider relevant 
infor~ation provided by the applicant and other interested parties as well 
as having regard to the assessment reports provided by the guardianship 
panel. 

The Magistrate will have t:i.e option of granting one of t::ree different 
types of orders -

a full order which gives a guardian the authority to make decisions 
for the person in all areas of life including those that relate to a 
person's general health and dental care, general welfare, finances, 
living arrangements, etc.; 

a conditional order which limits the authority of a guardian to 
cecisions on for example accommodation or health care: 

a temporary order, 
circumstances. A 
During this time 

which is generally utilized in urgent or emergency 
temporary order remains in effect for ~O days. 

a f-..:ll hearing is held to decide the need for the 
continuation of guardianship. 

Any application fo:: a 
Guardian as guardian 
cecides. 

temporary order must be 
of the person, unless 

to appoint t!"'.e Public 
the Court otherwise 

The orcer will appoint a person to be the guardian of the person named in 
the order and will 

authorise the guard ian to take any action and exercise any powers on 
cehalf of the person with a disability, as specified in the o::der; 

provide for t::e 
are the least 
:;::ossible. 

b~st interests of 
restrictive of his 

the 
or 

person with 
her freedom 

Consent to Major Medical or Dental Procedures 

a disabil ty, 
and action, 

which 
as is 

An appointed guardian tas the authority to make decisions for the 
person with a disability to the extent allowed by the order. Whilst this 
may include decisions on rcutine health care at no time can a guardian, or 
for that matter, any other person -

consent to the performance of any major medical or dental procedures 
upon a person for whom there is an order in force; or -

consent to the perf crmance of any medical procedure relating to 
contraception or termination of pregnancy. 

The exception to this is when the procedure is carried out in an emergency 
and appears necessary to save the life of that person. 
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Consent to major medical or major dental procedures can only be given by 
the Court, or by the person themselves if, following a Medical Consent 
hearing, the Court is satisfied that they are able to give informed 
consent. 

The Court will then issue an order allowing the medical or dental procedure 
to be carried out. Under the Act, any medical or dental officer who carries 
out a major procedure without the permission of the Court is guilty of 
professional misconduct. 

If you intend making an application for an order requesting consent to a 
major medical procedure, please contact the Disabled Persons Bureaux. They 
will provide you with details of the Courts requirements in respect of a 
Medical Consent application. 

Money and Property Management 

Many people who are in need of guardianship experience difficulty in 
managing their financial affairs. some are at risk of exploitation. The 
Adult Guardianship Act allows an appointed guardian to look after the 
person's financial affairs or other assets where it is stated as a 
condition of an order and where the value of the person ' s money or property 
is less than $2 000. 

Amounts exceeding $2000 are referred by the Court to the Northern Territory 
Public Trustee for a scheme of estate management. The legal basis of this 
arrangement is the Aged and Infirm Persons Property Act. 

All estate managers must account annually to the Executive Officer who will 
report to the Court on financial and property matters in the course of 
regular reviews of the guardianship order. 

Have You Discussed the Application with the Person with a Disability? 

The Court will want to know the views of the person with the 
disability, before making the order. It is important for you to have 
discussed the application with him or her beforehand. 

How Long Does All This Take? 

Six weeks is the maximum time allowed by the legislation for the necessary 
application assessments to be completed by the guardianship panel. A few 
extra weeks will be required to co-ordinate hearing dates and times with 
the Court schedule. Overall, the process could take up to nine weeks. 

Requests for urgent assessments should be brought directly to the notice of 
the Clerk of Court at the time the application is lodged, so it can be 
given priority. An urgent application can take between 1-21 days. 
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Attendance at Court 

The Court will require the applicant and the proposed guardian to attend 
Court. Other interested or concerned parties have the right to attend as 
well. The legislation allows for the proceedings to be held in the closest 
Local Court to where the person lives. 

The Person With a Disability and the court 

The Act does not demand that the person who has the disability attend 
Court, as there will be some instances where it may be either too 
impractical or unnecessarily stressful, particularly in the case of 
profound disability. However, he or she is always legally represented. 

Where the person wishes to attend Court and it is genuinely believed that 
the appearance will ffieaningfull y contribute to the decision-making process, 
h e or she should be encouraged to attend. 

Notice of Hearing 

Fourteen days notice of the date, time and place of the hearing will be 
served upon any person required by the Court to attend. This can be varied 
b y the Court in the case of an urgent or emergency hearing. 

A Bailiff is responsible for the execution of notices issued by (or in) the 
Local Courts. The Police may serve the notice in remote areas. 

The Executive Officer will arrange the serving of notice upon the person 
who is the subject of the application; both written and verbal notice will 
b e served where possible. The Executive Of ficer will a l so notify any other 
known person or party who has a genuine interest or concern in t he 
proceeding. 

The Court 

All guardianship matters are heard in the Local Court and presided over by 
a Magistrate who decides the facts of the law in cases brought before 
the Court. There are Local Courts at Darwin, Alice Springs, Tennant Creek, 
Katherine and Nhulunbuy, and sittings are held regularly. 

The Court Hearing 

The hearing process is relatively informal. The applicant 
arrange his or her own legal representation, if warranted. 
is the subject of the application has legal representation 
Executive Officer. 

is advised to 
The person who 

arranged by the 

The legislation prohibits the publication of the proceedings. Limited 
publications excluding identifying reports or pictures may be permitted by 
the Court if it considers the matter to be in the public interest. 
Publication contrary to the Act is an offence. 
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Power of the court 

The Court has the power to carry out the functions required of it under the 
legislation, in particular -

receive and consider all applications 
intellectually disabled adults; 

for the guardianship of 

consult with and require assessment reports from individuals and 
agencies as it considers necessary; 

request information relating to an application from officers of 
Northern Territory and Conunonwealth Government Departments; 

interview the person who is the subject of the application; 

interview any family member or person who has lodged an application; 

make a guardian responsible for the management of assets less than 
$2 000 including pension or other benefit entitlements; 

direct the Northern Territory Public Trustee 
the Aged and Infirm Person's Property Act 
estate exceeds the sum of $2 000; 

to make aoolication under 
where the value of the 

make decisions concerning requests for major medical and dental 
procedures; 

grant a guardianship order and any conditions applicable to it; 

review a guardianship order; 

amend, vary or revoke a guardianship order; and 

arrange for an order to be transferred to an interstate jurisdiction. 

Does the court Always Appoint a Guardian? 

Not necessarily. The Court has many options open to it. 
the reports presented to it by the guardianship assessment 
statements made to the Court by all parties concerned -
that guardianship is not required. 

It will review 
panel as well as 
and could decide 

On the other hand, it may dec ide to appoint an estate manager only, or 
utilise the provisions of a conditional order, or a full order if the other 
options are inappropriate to the particular needs of the person with a 
disability. 

Mindful of the restrictive nature of the legislation, the Court will want 
to canvass all available conununity options before it reaches any 
conclusion . 
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Appeals 

Any person who is party to the proceedings who is not 
decisions made by the Court may appeal. The Court of Appeal 
Court, and it is up to the person making the appeal to 
matters themselves. Note that there are special procedures 
these can be obtained from the Master of the Supreme Court. 

Review of Guardianship Orders 

satisfied with 
is the Supreme 
arrange these 

to follow, and 

Any person may apply to the Court to have an order reviewed. ll.s well, a 
guardianshio order will specify a time at which an order is to be 
periodically reviewed, whicn is every two years or earlier if required. 
The review is carried out by the Court:, which will request such information 
and reports as are necessary in order for it to make an ~~:armed decision 
o n the following matters; 

the effectiveness of the order in force in providing fer the care and 
protection of the person who is under a guardianship order; 

the need for the continuation of the order; 

changes in circumstances of the person who is under guardianship, 
and of the guardian; and 

other changes that might be considered necessary to the order 
currently in force. 

What Happens Next? 

Now that you have carefully read t!-.e information booklet and understand 
more about the legislation, please give some thought to whether an adult 
guardianship order is the most appropriate way of meeting the special needs 
of the person with an intellectual disability. 

Could they be met by some other means which are less restrictive? 

It may also be helpful to study the Act - particularly the section dealing 
with the responsibility and the authority of an appointed guardian, and the 
section dealing with major medical and dental procedures (Section 21). The 
legislation is easy to read and can be purchased for $2.10 from the -

Government Publications Centre 
13 Smith Street 
DARWIN NT 0811 

Tel: ( 089) 897 152 

Alice Springs Access Centre 
Todd Mall 
ALICE SPRINGS NT 0871 

Tel: ( 089) 528 288 
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APPLICATION CHECKLIST 

The following is a list of points to observe if you irltend to lodge an 
application with the Court: for a guardianship order on behalf of another 
person. 

If you are the person making an application you mus'!: be one of the 
following: 

A primary carer, past or present. 

A near relative. 

A person directed by a Judge or a Magistrate. 

Any person, but only if the application is for a temporary order 
or a review o= an existing order. 

Any person, where the application is lodged under section 21, 
Medical Procedures 

You need to have given thought to the type of order you feel is 
necessary: 

Full Order 
Conditional Order 
Temporary Order 
Medical Procedures 
Review of Order 

You need to understand that once an application has been lodged with 
the Clerk of the Court it cannot be withdrawn. If you change your 
mind, you will still be required to explain your reasons for the 
applica't:ion to the Court, and the Magistrate will decide whether the 
application should be withdrawn or whether it should still proceed. 

Any person who is the subject of an application must be over the age 
of 18 years. 

Any person you nominate as guardian must be over the age of 18 years. 

You must be prepared to meet with the guardianship assessment panel 
and discuss your reasons for making the application. 

You must be prepared to attend Court and discuss the application, on 
oath, with the Magistrate. 

Although you can nominate a particular person as guardian, you need to 
be aware that the Court may choose not to accept your nomination, and 
may appoint some other person it considers more appropriate to the 
best interests of the person who is the subject of your application. 
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If you have a personal interest in the application or the proceedings, 
you are entitled to legal representation. However, you are obliged to 
make these arrangements for yourself, and you are responsible for any 
associated costs or charges incurred. 

It takes approximately nine weeks to assess an application and bring 
it to Court. If the application is urgent you should discuss it with 
the Clerk of the Court so the hearing can be scheduled without delay. 

If you are a person with an intellectual disability 
and believe you require the protection of the 
legislation - but don•t know how to go about makir.g an 
application - you are advised to contact the Disabled 
Persons Bureaux in Darwin and Alice Springs. 

They will give you all the advice you require, and help 
you where necessary. 
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Further Information and Assistance 

For application forms or further information, you are invited to contact: 

DARWIN 

PALMERSTON 

ALICE SPRINGS 

KATHERINE 

TENNANT CREEK 

NHULUNBUY 

GROOTE EYLANDT 

Executive Officer 
Disabled Persons Bureau 
Casuarina Plaza (opp casuarina Square) 
cnr Trower Road and Vanderlin Drive 

Tel: ( 089) 203 213 
Fax: (089) 277 746 

Coordinator 
Access and Information Centre 
TIO Building 
Francis Mall 

Tel: (089) 323 944 

Co-ordinator 
Disabled Persons Bureau 
Helm House 
Cnr Gregory Tee and Bath Street 

Tel: (089) 526 499 
Fax: ( 089) 522 280 

Coordinator 
Community Information Centre 
First Street 

Tel: ( 089) 728 587 

Sister in Charge 
Community Health Centre 
Schmidt Street (Hospital Complex) 

Tel: ( 089) 622 101 

Sister in Charge 
Community Health Centre 
Endeavour Square 

Tel: (089) 870 311 

Sister in Charge 
Community Health Centre 
Alyangula 

Tel: ( 089) 876 255 

... 
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CLERK OF COURTS (Hours 8.45am - 4.00pm, Monday to Friday) 

DARWIN 

ALICE SPRINGS 

KATHERINE 

NHULmrnuY 

TENNANT CREEK 

Nichols Place 
Cnr Cavenagh and Bennett Sts 

Tel: (089) 896 380 

Law Courts Building 
Cnr Parsons and Hartley Street 

Tel: ( 089) 503 698 

Court House 
Cnr First and Giles Street 

Tel: ( 089) 721 228 

Court House 
Endeavour Square 

Tel: (089) 871 378 

Court House 
Patterson Street 

Tel: ( 809) 622 016 




