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THE NORTHERN TERRITORY 
OF AUSTRALIA 

No. 5 of 1980 

AN ACT 
To provide for the care and treatment of 

mentally ill persons 

[Assented to 7 January 1980] 
it enacted by the Legislative Assembly of the Northern Territory of 
Australia, with the assent as provided by the Northern Territory (Self 
Government) Act 1978 of the Commonwealth, as follows: 

PART I - PRELIMINARY 

1. This Act may be cited as the Mental Health Short title 
Act 1979. 

2 . This Act shall come into operation on a date Commencement 
to be fixed by the Administrator by notice in the , 
Gazette . · 

3. (1) The Ordinances listed in the Schedule are 
repealed. 

(2) Notwithstanding the , repeals effected by 
sub-section (1) - , 

(a) an arrangement or order made under the 
repealed Ordinances and in force immediately 
before the commencement · of this Act con
tinues to have effect as though made under 
this Act, but may be rev.oked or varied by 
an arrangement made under this Act; and · · 

(b) where, immediately before the commencement 
of this Act; the estate of a person was being 

, adm-inistered under the repeale'd Ordinances, 
it may continue to be so administered . as 
though · those Ordinances had not been 
rep~aled until the making of a protection 
order under the Aged and Infirm Persons 
Property Act in respect of that estate. 

Repeal and 
savings 

OOtJZ7 

4.(1) In this Act, unless the contrary intention 
appears -

Interpretation 

"Chief Medical , Officer" means the Chief Medical 
Officer within the meaning of the Public 
Health Act and i{lcludes a person . performing 
the duties of the Chief Medical Officer; 
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"hospital" means a hospital within the meaning of 
the Hospitals and Medical Services Act; 

"legal practitioner" means a legal practitioner 
within the meaning of the Legal Practitioners 
Act; 

"magistrate" means a Magistrate within the 
meaning of the Magistrates Act; 

"medical practitioner" means a registered medical 
practitioner within the meaning of the 
Medical Practitioners Registration Act; 

"voluntary patient" means a patient who has 
been voluntarily admitted to a hospital within 
the meaning of sub-section ( 4). 

(2) A person shall not be considered to be a 
mentally ill person by reason only that he expresses or 
refuses or fails to express a particular political, 
anarchic, religious, irreligious , legal, illegal, moral, or 
immoral opinion or engages in or· refuses or fails to 
engage in a particular political, anarchic, religious, 
irreligious, legal, illegal, moral or immoral activity. 

(3) Evidence of the taking of or addiction to a 
drug or psychotropic substance is not of itself 
evidence of mental illness, but a biochemical or psycho
logical effect of a drug or psychotropic substance may 
be an indication of mental illness . 

( 4) A person shall be deemed to have been 
voluntarily admitted to a hospital if he is admitted on 
the voluntary application of himself or, if he is an 
infant, of his parent or guardian . 

PART II - VOLUNTARY PATIENTS 

5. Within 3 days (not inclusive of Saturdays, 
Sundays and public holidays) after the voluntary ad
mission of a person to a hospital as a mentally ill 
person, the person in charge of the hospital shall, 
unless the person admitted to the hospital is capable of 
managing himself and his affairs -

(a) notify the Chief Medical Officer that the per
son has been so admitted; and 

(b) ensure that the person has been psychiatri
cally examined . by 2 medical practitioners 
acting independently of each other, whether 
the examination took place before or after 
admission. 
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THE NORTHERN TERRITORY 
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"hospital" means a hospital within the meaning of 
the Hospitals and Medical Services Act; 

"legal practitioner" means a legal practitioner 
within the meaning of the Legal Practitioners 
Act; 

"magistrate" means a Magistrate within the 
meaning of the Magistrates Act; 

"medical practitioner" means a registered medical 
practitioner within the meaning of the 
Medical Practitioners Registration Act ; 

"voluntary patient" means a patient who has 
been voluntarily admitted to a hospital within 
the meaning of sub-section ( 4) . 

(2) A person shall not be considered to be a 
mentally ill person by reason only that he expresses or 
refuses or fails to express a particular political, 
anarchic, religious, irreligious, legal, illegal, moral, or 
immoral opinion or engages in or· refuses or fails to 
engage in a particular political, anarchic, religious, 
irreligious, legal , illegal, moral or immoral activity. 

( 3) Evidence of the taking of or addiction to a 
drug or psychotropic substance is not of itself 
evidence of mental illness , but a biochemical or psycho
logical effect of a drug or psychotropic substance may 
be an indication of mental illness. 

( 4) A person shall be deemed to have been 
voluntarily admitted to a hospital if he is admitted on 
the voluntary application of himself or , if he is an 
infant , of his parent or guardian . 

PART II - VOLUNTARY PATIENTS 

5. Within 3 days (not inclusive of Saturdays, 
Sundays and public holidays) after the voluntary ad
mission of a person to a hospital as a mentally ill 
person, the person in charge of the hospital shall, 
unless the person admitted to the hospital is capable of 
managing himself and his affairs -

(a) notify the Chief Medical Officer that the per
son has been so admitted; and 

(b) ensure that the person has been psychiatri
cally examined . by 2 medical practitioners 
acting independently of each other, whether 
the examination took place before or after 
admission. 
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6. A voluntary patient in a hospital shall be 
discharged from the hospital, subject to the reasonable 
rules of the hospital concerning the admission and 
discharge of patients, upon his request or, if he is an 
infant, upon the request of his parent or guardian. 

PART III - COMPULSORY DETENTION OF MENTALLY 
ILL PERSONS 

Division 1 - Taking Persons into Custody 

7. (1) Where it is made to appear to a magistrate 
after reasonable inquiry that a person may be 
suffering from a mental illness and, by reason of the 
illness -

(a) require care, treatment or control; 

(b) be incapable of managing himself or his 
affairs; 

(c) be under inadequate care or control; or 

( d) be likely, by act or neglect, to cause death 
or serious bodily harm to himself or another 
person, 

the magistrate may issue a warrant to take that person 
into custody and to hold him in custody for a period 
not exceeding 3 days (not inclusive of Saturdays, 
Sundays and public holidays). 

(2) A person who executes a warrant issued 
under this section -

(a) shall, within 24 hours after it is executed, 
or as soon as possible thereafter, serve a 
copy of the warrant, or cause it to be 
served, on the Chief Medical Officer; and 

(b) is not required to serve a copy of the 
warrant on the person taken into custody 
unless -

(i) the magistrate issuing the warrant 
directs him to do so; or 

(ii) the person taken into custody asks him 
to do so. 

8. ( 1) Where it is impracticable for a person to 
appear before a magistrate to make an application for a 
warrant under section 7, he may make the application 
by telephone or otherwise and the magistrate may, if 
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he is satisfied that the issue of the warrant is 
justified, sign the warrant and authorize the person 
applying for it to act according to its terms without 
having the warrant in his possession . 

(2) Where a magistrate signs a warrant in pur
suance of sub-section (1), he shall cause a copy of 
that warrant to be served on the Chief Medical Officer 
within 24 hours after the warrant is signed, or as 
soon as possible thereafter. 

(3) Where a person is authorized under sub
section (1) to act without having a warrant in his 
possession -

(a) he shall, before he acts, complete a form of 
warrant substantially in the terms of the 
warrant issued by the magistrate, writing on 
it a statement that a warrant in those terms 
was issued and giving the name of the 
magistrate who issued it and the date on 
which and the time and place at which it was 
issued; 

(b) he shall carry that copy of the warrant with 
him while he acts; and 

(c) production of that copy of the warrant shall 
be deemed to be production of tire warrant. 

9 . (1) Where -

(a) a medical practitioner who is performing duty 
in or in the vicinity of a hospital; or 

(b) a member of the Police Force, 

has reasonable cause to believe that a person -

(c) by reason of a mental illness -

(d) 

(e) 

(i) requires care, treatment or control; 
and 

(ii) is incapable of managing himself or his 
affairs; 

is not under adequate care and control; 

is likely, by act or neglect, to cause death 
or serious bodily harm to himself or another 
person; and 
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(f) should in his own interest or in the public 
interest be taken into custody immediately, 

that medical practitioner or member of the Police Force 
may take that person into custody without a warrant. 

(2) Where a person takes another person into 
custody under this section, he shall , within ,24 hours, 
or as soon as possible thereafter , make, or ensure 
that the Chief Medical Officer makes , an application to 
a magistrate under this Act for an order that that 
person be kept in custody. 

(3) Where a magistrate makes an order in pursu
ance of sub-section (2), otherwise than on the appli
cation of the Chief Medical Officer, the magistrate shall 
cause a copy of that order to be served on the Chief 
Medical Officer within 24 hours after the order is 
made, or as soon as possible thereafter. 

(4) Sub-section (1) does not require a member 
of the Police Force to act in person if, in the opinion 
of that member, it would be less disturbing to the 
person being taken into custody if he were transported 
by ambulance or otherwise . 

(5) For the purpose of taking a person into 
custody under sub-section (1), a member of the Police 
Force may enter onto private property. 

10 . (1) A person who takes or holds another 
person in custody under this Act -

(a) may take such reasonable measures as are 
immediately necessary to control that person; 
and 

. (b) shall forthwith arrange for that person to be 
admitted to a hospital. 

(2) Subject to this Act, it is lawful for the 
person in charge of a hospital to hold a person who 
has been taken into custody under this Act. 

(3) Where a person taken into custody under 
this Act cannot be immediately admitted to a hospital, 
it is lawful for the person in charge of a police station 
or other place of safety to hold him until it becomes 
practicable to admit him to a hospital. 

( 4) Nothing contained in this Act requires a 
person to keep another person in custody if, in the 
opinion of that first-mentioned person, that second
mentioned person no longer requires observation, care, 
treatment or control in a hospital as a mentally ill 
person. 
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Division 2 - Orders re Persons in Custody 

11. (1) Where a person is taken into custody in 
accordance with a warrant under this Act, the Chief 
Medical Officer shall, unless the person is sooner 
released, appear before a magistrate, within 3 days 
(inclusive of Saturdays, Sundays and public holiflays) 
after a copy of the warrant is served on the Chief 
Medical Officer, or as soon as practicable thereafter, 
to apply for an order under this Act to keep that 
person in custody. 

(2) Before a person is transferred to the 
Northern Territory in pursuance of an arrangement 
made under this Act, or within 3 days (not inclusive 
of Saturdays, Sundays and public holidays) after a 
person is so transferred, the Chief Medical Officer 
shall appear before a magistrate to apply for an order 
under this Act to keep that person in custody in the 
Northern Territory. 

(3) Where a person is held in custody under this 
Act (whether so held for a period of 6 months or less 
or for a period longer than 6 months and whether so 
held in pursuance of an order made under this Act or 
in pursuance of an arrangement made with a State), 
the Chief Medical Officer shall, unless the person is 
sooner released, appear before a magistrate at inter
vals not exceeding 6 months -

(a) to make a report to the magistrate; and 

(b) to apply for such further order, if any, as 
may _be necessary to continue to keep the 
person in custody. 

( 4) Where a person is transferred from the 
Northern Territory in pursuance of an arrangement 
made under this Act, the Chief Medical Officer shall, 
unless a magistrate orders otherwise or the person is 
sooner released, appear before a magistrate at inter
vals not exceeding 6 months -

(a) to make a report to the magistrate; and 

(b) to apply for such further order, if any, as 
may be necessary to continue to keep the 
person in custody. 

12. When the Chief Medical Officer appears 
before a magistrate under section 11, he shall make a 
report to the magistrate concerning -

(a) the mental health of the person taken or 
held in custody; 
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(b) the care that is being given to and the 
control that is being exercised over that 
person; 

(c} the treatment, if any, that has been given 
to that person and whether that treatment 
was given -

(i) as recognized standard medical treat
ment ; 

(ii) with the authority of a magistrate (or, 
if the person has been transferred from 
the Northern Territory, with proper 
authority); or 

(iii) in an emergency; and 

(d) the steps that the Chief Medical Officer has 
taken to ascertain whether there is a near 
relative or other person who should be given 
the opportunity to be heard before an order 
is made in relation to the person taken or 
held in custody. 

13. (1) Where it is made to appear to a magistrate 
after reasonable inquiry upon the hearing of an appli
cation under this Act for an order that a person be 
kept in custody, that a person -

(a) by reason of a mental illness -

(i) requires care, treatment or control; 
and 

(ii) is incapable of managing himself or his 
affairs; 

(b) is not under adequate care and control; and 

(c) is likely, by act or neglect, to cause death 
or serious bodily harm to himself or another 
person , 

the magistrate may make an order that that person be 
kept in custody for a period for observation, care, 
treatment or control. 

(2) A magistrate shall not, unless he is satisfied 
that it would be detrimental to the interests of the 
person in custody to do otherwise, make an order that 
a person be kept in custody under this Act for a 
period longer than 6 months at any one time. 
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(3) A magistrate may adjourn the hearing of an 
application under section 11 for a period not exceeding 
14 days at any one time, and may order that the 
person who is the subject of the application be kept in 
custody during the adjournment. 

14.(1) At any time after a magistrate issues a 
warrant or makes an order under this Act and before 
the person who is the subject of the warrant or order 
is taken into custody or while he is still in custody, a 
magistrate may make an order in relation to that 
person authorizing -

(a) a treatment that may be given to that 
person; 

(b) an operation that may be performed on that 
person; 

(c) a procedure that may be carried out in 
respect of that person; 

(d) a method of control that may be exercised 
over that person; or 

(e) the removal of that person from one hospital 
or place to another hospital or place 
(including ·a place outside the Northern 
Territory) . 

(2) The Chief Medical Officer shall not allow -

(a) a particular treatment to be given to; 

( b) an operation to be performed on; 

(c) a procedure to be carried out in respect of; 

( d) a method of control to be exercised over; or 

(e) the removal from a hospital of, 

a person who is held in custody under this Act, 
unless -

(f) it has been authorized by a magistrate; 

(g) by reason of an emergency, it is not prac
ticable to delay the treatment, operation, 
procedure, control or removal; or 

(h) in the case of a treatment - it is, in the 
opm10n of the Chief Medical Officer , a 
recognized standard medical treatment. 
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(3) A magistrate shall not make an order under 
sub-section (l)(a) or (b) except for the purpose of 
treating an illness. 

( 4) Without limiting 
section (3), a magistrate 
sterilizing of a person for 
person is mentally ill. 

the generality of sub
shall not authorize the 

the reason only that that 

15. (1) Notwithstanding anything elsewhere con- Order to 
tained in this Act, a magistrate may order that a release 
person held in custody under this Act be released on from 
such conditions relating to observation, care, treat- custody 
ment and control as the magistrate thinks fit. 

(2) An order made under sub-section (1) may 
include an order -

(a) that a relative, friend or other person may 
exercise a power of a parent in relation to 
that person released from custody as though 
that person were a child; 

(b) that a person may enter onto private 
property for the purpose of observation, 
care, treatment or control of the person 
released from custody; 

(c) that the Chief Medical Officer or another 
person shall make a report to a magistrate, 
at such intervals as the magistrate specifies, 
on the care and treatment given to, and the 
control exercised over, the person released 
from custody; or 

(d) that the person released from custody shall 
not be subjected to -

(i) a particular treatment; 

(ii) an operation; 

(iii) a method of control; or 

(iv) removal from an area or place, 

except by authority of a magistrate or by reason of an 
emergency. 

(3) Where an order is made under this Act that 
a person be released from custody and that another 
person have the powers of a parent in relation to that 
person released from custody, the order does not 
prevent that second-mentioned person from immediately 
applying for the first-mentioned person to be admitted 
to hospital as a voluntary patient under this Act. 
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16. A magistrate who hears an application for an 
order under this Act may order the Public Trustee or 
any other person to make an application under the 
A ed and Infirm Persons Pro ert Act for a protection 
or er m respect o t e estate o t e person who is the 
subject of the application to the magistrate. 

Division 3 - General 

17. A member of the public may give such assis
tance as is reasonably necessary to a medical 
practitioner or a member of the Police Force who is 
lawfully taking a person into custody under this Act. 

18. A person who is holding another person in 
custody under this Act may, in the interests of that 
second-mentioned person -

(a) search; or 

(b) remove an article, including an item of 
clothing from, 

that second-mentioned person. 

19. A person who takes, 
person in custody under this 
any reasonable request by 
person -

or is holding, another 
Act shall comply with 

that second-mentioned 

(a) to notify his whereabouts to his next of kin 
or the person having legal custody or 
guardianship of him; or 

(b) to contact a legal practitioner or medical 
practitioner on his behalf. 

Communications 20. (1) A person shall not prevent a person who 
is in custody under this Act from communicating, 
whether by sealed mail or otherwise, with any other 
person, or from receiving visitors at reasonable times 
within the hours set aside for visitors at the place 
where he is held in custody, unless a medical 
practitioner determines that such restrictions are 
necessary for the successful treatment of the person 
held in custody or for the physical or mental health or 
safety of others (including the staff and other 
patients). 

(2) A restriction placed on communication under 
sub-section (1) shall be recorded in the clinical 
records of the person being treated and shall be 
signed by the medical practitioner who determines that 
it is necessary. 
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21. Nothing in this Act prevents the person in 
charge of a hospital from permitting a patient to leave 
a hospital in the course of his treatment, and a person 
who is so permitted to leave the hospital shall not be 
held to have been released from custody or to have 
been removed from that hospital by reason only that 
he was so permitted to leave. 

PART IV - OFFENDERS AND DISORDERLY PERSONS 

22. (1) The power of a court or magistrate to 
deal with a person who has been charged with an 
offence or in respect of whom a complaint has been 
made includes power -

(a) to adjourn the proceedings at any stage 
while the person is receiving care, treatment 
or control for a mental illness; 

(b) to discharge the defendant without 
proceeding to conviction, or upon conviction 
without penalty, where the defendant is re
ceiving or has received care, treatment or 
control for a mental illness; and 

( c) to suspend the execution of a sentence, 
including a fine, or to release a person on a 
bond, upon condition that the defendant 
voluntarily submit to care, treatment or 
control for a mental illness. 

(2) This section does not empower a court or 
magistrate to order care, treatment or control for a 
mental illness without the patient's consent. 

23. ( 1) Where a person who is in custody, 
whether or not under sentence of -imprisonment, is in 
need of care, treatment or control for a mental illness, 
a court or magistrate may make an order relating to 
the custody of the person while he receives that care, 
treatment or control. 

(2) An order made under sub-section (1) may 
include provision -

(a) that the person be not kept locked up; 

(b) that the person be not kept under close 
guard; 

(c) that the person be allowed freedom to leave 
the hospital at which he is receiving treat
ment; 
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( d) that prison regulations be not applicable to 
the person while he is in hospital; 

(e) that the person be released on parole not
withstanding that a minimum term of impris
onment was not specified or that he has not 
completed his minimum term of imprisonment; 

(f) that the person be granted remissions of 
sentence additional to the remissions that 
would otherwise be granted; or 

(g) that the person be released for a period 
while he receives care, treatment or control, 
and that the period during which he was 
released be counted as part of his sentence. 

(3) A person responsible for holding a person in 
custody adequately discharges his responsibility if he 
is complying with an order made under sub-section 
(1). 

( 4) An order made under sub-section (1) is 
subject to such conditions, if any, as are specified in 
the order. 

( 5) An order, or a condition of an order, made 
under sub-section (1) may be varied or revoked at 
any time. 

(6) This section does not empower a court or 
magistrate to order care, treatment or control for a 
mental illness without the patient' s consent. 

24 . ( 1) Where it is made to appear to a court or 
magistrate after reasonable inquiry that a person who 
is in custody, whether or not under sentence of im
prisonment -

(a) by reason of a mental illness -

(i) requires care, treatment or control; 
and 

(ii) is incapable of managing himself or his 
affairs; 

( b) is not, or is not likely, upon his release, to 
be under adequate care and control; and 

(c) is likely, by act or neglect, to cause death 
or serious bodily harm to himself or another 
person, 

the court or magistrate may call for a report from the 
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Chief Medical Officer and a report from the secretary 
of the department responsible for the custody of the 
person who is in custody. 

( 2) A court or magistrate may, after rece1vmg 
the reports referred to in sub-section (1), order that 
the person who is the subject of the reports be cared 
for and controlled without his consent for a mental ill
ness for a period while he is in custody . 

( 3) A court or magistrate shall not, unless 
satisfied that it would be detrimental to the interests 
of the person the subject of the order to do otherwise, 
make an order under sub-section (2) for a period 
longer than 6 months at any one time. 

(4) At intervals not exceeding 6 months while an 
order made under sub-section ( 2) is in force, the 
Chief Medical Officer and the secretary of the depart
ment responsible for the custody of the person who is 
the subject of the order shall appear before a court or 
magistrate -

(a) to make reports; and 

( b) to apply for such further order, if any, as 
may be necessary under sub-section (2). 

(5) When the Chief Medical Officel" appears 
before a court or magistrate under this section, he 
shall make a report concerning -

(a) the mental health of the person in custody; 

(b) the care that is being given to that person 
in a hospital or by or under the supervision 
of a doctor or nurse and the control that is 
being exercised over that person in a 
hospital or by or under the supervision of a 
doctor or nurse; and 

(c) the treatment, if any, that has been given 
to that person and whether that treatment 
was given -

(i) as recognized standard medical treat
ment; 

(ii) with proper authority; or 

(iii) in an emergency. 
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(6) When a person other than the Chief Medical 
Officer appears before a court or magistrate under this 
section, he shall make a report concerning -

(a) the care that is being given to the person in 
custody otherwise than in a hospital or by 
or under the supervision of a doctor or 
nurse and the control that is being exercised 
over that person otherwise than in a hospital 
or by or under the supervision of a doctor 
or nurse; and 

(b) the steps that have been taken to ascertain 
whether there is a near relative or other 
person who should be given the opportunity 
to be heard before an order is made under 
sub-section (2). 

(7) An order made under sub-section (2) ceases 
to be in force -

(a) by effluxion of time; 

(b) if it is revoked; or 

(c) upon the release from custody, otherwise 
than in pursuance of an order made under 
section 23, of the person who is the subject 
of the order. 

25. (1) At any time while an order under section 
24 is in force, a court or magistrate may make an 
order in relation to the person who is the subject of 
the order authorizing -

(a) a treatment that may be given to that 
person; 

(b) an operation that may be performed on that 
person; 

(c) a procedure that may be carried out in res
pect of that person; 

(d) a method of control that may be exercised 
over that person; or 

(e) the removal of that person from one hospital 
or place to another hospital or . place 
(including a place outside the Northern 
Territory). 
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(2) The Chief Medical Officer shall not allow -

(a) a particular treatment to be given to; 

(b) an operation to be performed on; 

(c) a procedure to be carried out in respect of; 

(d) a method of control to be exercised over; or 

(e) the removal from a hospital of, 

a person who is the subject of an order made under 
section 24, unless -

(f) it has been authorized by a court or 
magistrate; 

(g) by reason of an emergency, it is not prac
ticable to delay the treatment, operation, 
procedure, control or removal; or 

(h) in the case of a treatment - it is, in the 
op1mon of the Chief Medical Officer, a 
recognized standard medical treatment. 

(3) A court or magistrate shall not make an 
order under sub-section (l)(a) or (b) except for the 
purpose of treating an illness. 

( 4) Without limiting the generality of sub-sec
tion (3), a cqurt or magistrate shall not authorize the 
sterilizing of a person for the reason only that that 
person is mentally ill .. 

PART V - ARRANGEMENTS WITH STATES 

26.(1) Subject to this Act, the Northern Arrangements 
Territory may make arrangements with another State or with States 
Territory of the Commonwealth for the transfer of a 
person -

(a) from the Northern Territory to that other 
State or Territory; or 

(b) from that other State or Territory to the 
Northern Territory, 

for the purpose of care, treatment or control as a 
mentally ill person. 

(2) An arrangement made under sub-section (1) 
may include provisions concerning -

(a) the powers of courts, institutions and 
persons in relation to persons transferred; 
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(b) custody and guardianship of persons trans
ferred; 

(c) maintenance of, and expenses in relation to, 
persons transferred; and 

(d) the return of a person transferred to the 
place from which he was transferred or to 
another place. 

(3) Subject to this Act, a court, an institution 
or a person, as the case may be, may exercise the 
powers and carry out the functions conferred on it or 
him by or under an arrangement made under this 
section. 

27. (1) A person shall not be transferred from 
the Northern Territory in pursuance of an arrangement 
made under this Act unless a magistrate has made an 
order under this Act authorizing the transfer. 

(2) A magistrate shall not authorize the transfer 
of a person from the Northern Territory under this 
Act unless he is satisfied -

(a) that that person will be returned to the Nor
thern Territory at the request of the Chief 
Medical Officer; or 

(b) that it is in the best interests of that 
person that he should cease to reside in the 
Northern Territory. 

28. A per.son who has been transferred to the 
Northern Territory in pursuance of an arrangement 
made under this Act shall not be held in custody in 
the Northern Territory after .the date from which a 
magistrate has ordered that he be released from 
custody or returned to the place from which he was 
transferred or to another place. 

PART VI - GENERAL 

Division 1 - Procedure before Courts 
an? Magistrates 

Legal 29. A court or magistrate shall not make an 
representation order under this Act unless -

(a) the person in custody is represented by a 
legal practitioner; or 

(b) the court or magistrate is satisfied that, in 
the circumstances of the case, such repre
sentation is not necessary. 
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30. (1) . Before a court or magistrate issues a 
warrant or makes an order under this Act, it or he . 
may make such inquiries and inform itself or himself in 
such manner as it or he thinks fit. 

(2) Without limiting the generality of 
sub-section (1), a court or magistrate may -

(a) appoint legal representation for a person 
held in custody additional to the legal 
representation that, but for this section, 
that person would have; and 

(b) order that a person held in custody be 
examined, by such persons and in such 
manner as the court or magistrate directs, 
and that the results of the examination be 
given to a legal representative of the person 
examined . 

31. (1) A legal practitioner who is appointed to 
represent a person who is held in custody may, sub
ject to such order , if any, -as a court or magistrate on 
the application of the Chief Medical Officer may make, 
incur such reasonable expenses as are reasonably 
necessary to represent that person. 

(2) Without limiting the generality of sub-sec
tion (1), a legal practitioner may, at any time, ask a 
court or magistrate to make or revoke an order under 
this Act. 

(3) A court or magistrate may order that the 
Northern Territory shall pay all or part of the reason
able costs and disbursements of a legal practitioner 
appointed to represent a person who is held in 
custody. 

32. (1) Subject to this Act -

(a) Parts I, II, V and VI of the Coroners Act 
apply, changing what needs to be changed, 
to and in respect of the action of a magis
trate under Division 2 of Part fII and 
sections 24 and 25 of this Act as though the 
magistrate were a Coroner and an inquiry 
under this Act were an inquest in a 
Coroner's Court; and 

(b) a court may likewise conduct its proceedings 
under sections 24 and 25 as though its 
powers included the powers of a Coroner and 
an inquiry under this Act were an inquest. 
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(2) Proceedihgs before a court or magistrate 
under this Act shall be informal and the rules of 
evidence shall not apply. 

(3) · Without limiting the generality of 
sub-section (2), a court or magistrate may receive the 
report or other evidence of a medical practitioner 
without calling the medical practitioner. 

33. A person who is the Chief Medical Officer or 
the secretary of a department may make an application 
to, and appear before, a court or magistrate in person 
or by his representative. 

Division 2 - Review of . Orders 

34. (1) For the purposes of this section, a pre
scribed person, in relation to an order, is a person 
who is -

(a) the subject of the order; 

(b) the parent, grandparent, spouse, adult 
child, adult grandchild, guardian or person 
having legal custody of that person; or 

( c) the Chief Medical Officer, 

or any other person who, in the op1mon of the 
Supreme Court, has, by reason of ties of blood or 
friendship or for any other reason, a bona fide 
interest in the welfare of the person who is the 
subject of the order . 

(2) A prescribed person may make an application 
to the Supreme Court to review an order made by a 
court or magistrate under this Act~ 

( 3) Where an application is made to the Supreme 
Court under sub-section (2), the Supreme Court may 
rehear the application that was made to the court or 
magistrate and, for that purpose, the Supreme Court 
has all the powers that the magistrate had at the time 
of hearing the application. 

( 4) The Supreme Court shall not hear an appli
cation under this section unless -

(a) all persons who, in the opinion of the 
Supreme Court, are interested in the 
application, are represented; or 

(b) the Supreme Court is satisfied that, in the 
circumstances of the case, such represent
ation is not necessary. 
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Division 3 - Miscellaneous 

35. ( 1) The person in charge of a hospital shall Chief Me dical 
not permit a patient, whether or not he is a voluntary Officer must 
patient, to remain for more than 3 days ·cnot inclusive authorize hos-
of Saturdays, Sundays and public holidays) in that pi talization 
hospital for observation, care, treatment or control as 
a mentally ill person unless -

(a) that patient is capable of managing himself 
and his affairs; or 

(b) within that time the Chief Medical Officer is 
satisfied, after sighting the reports of 
2 medical practitioners who have examined 
the patient psychiatrically while acting 
independently of each other, that the patient 
should be permitted to remain for 
observation, care, treatment or control as a 
mentally ill person. 

(2) The person in charge of a hospital shall not 
permit a patient, whether or not he is a voluntary 
patient, to remain in that hospital for observation, 
care , treatment or control as a mentally ill person 
unless at intervals of not more than 6 months the 
Chief Medical Officer is satisfied, after sighting the 
reports of 2 medical practitioners who have examined 
the person psychiatrically while acting independently 
of each other, that the person should be permitted to 
remain for observation, care, treatment or control as a 
mentally ill person. 

36. ( 1) The person in charge of a hospital shall Chief Medical 
not allow - Officer must 

(a) · a particular treatment to be given to; 

(b) an operation to be performed on; 

(c) a procedure to be carried out in respect of; 
or 

( d) a method of control to be exercised over, 

a patient, whether or not he is a voluntary patient, 
who is in that hospital for observation, care, treatment 
or control as a mentally ill person unless -

(e) that patient is capable of managing himself 
and his affairs; 

(f) the Chief Medical Officer is satisfied, after 
sighting the reports of 2 medical 
practitioners who have examined the person 
psychiatrically while acting independently of 
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each other, that that treatment, operation, 
procedure or method of control will not be 
detrimental to the patient's best interest; 

(g) by reason of an emergency, it is not prac
ticable to delay the treatment, operation, 
procedure or control; or 

(h) in the case of a treatment - the Chief 
Medical Officer -

(i) is of the opinion that it is a recognized 
standard medical treatment; and 

(ii) has authorized its use as a matter of 
course. 

(2) Where an action is taken in an emergency in 
relation to a patient who is in a hospital for observa
tion, care, treatment or control as a mentally ill 
person, the person in charge of the hospital shall, 
within 24 hours after the taking of the action, or as 
soon as possible thereafter, make a full report to the 
Chief Medical Officer concerning the circumstances of 
the action. 

Research 37 . The person in charge of a hospital shall not 
allow experimentation or research to be carried out 
using a patient, whether or not he is a voluntary 
patient, who is in that hospital for observation, care, 
treatment or control as a mentally ill person unless 
that person in charge of the hospital is satisfied that 
the experimentation or research will not be detrimental 
to the best interest of that patient. 

Chief Medical 38. (1) Subject to this Act, the Chief Medical 
Officer is Officer has all the powers of a guardian in relation to 
a guardian the person, but not the property, of a patient who -

(a) is in a hospital for observation, care, treat
ment or control as a mentally ill person, 
whether or not he is a voluntary patient; 
and 

(b) in the op1mon of the Chief Medical Officer, 
is incapable of managing himself or his 
affairs . 

(2) The Chief Medical Officer shall not exercise 
a power under sub-section (1) in relation to a patient 
unless he is satisfied that -

(a) no person other than the Chief Medical 
Officer has custody of that patient; or 
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(b) it is not practicable, in all the circumstances 
· of the case, to contact that other person 

who has custody of the patient in the time 
available and, by reason of -

(i) an emergency; or 

(ii) the trivial nature of the action that the 
Chief Medical Officer proposes to take, 

it is desirable that the action should be 
taken without first contacting that other 
person who has custody of the patient. 

(3) The Chief Medical Officer shall not exercise 
a power under sub-section (1) in relation to a patient 
if -

(a) a person other than the Chief Medical Officer 
has custody of that patient; and 

(b) the Chief Medical Officer has reason to 
believe that, if that person were contacted, 
he would not authorize the action that the 
Chief Medical Officer proposes to take. 

( 4) The Chief Medical Officer shall not exercise 
a power under sub-section (1) in relation to a patient 
unless -

(a) a court or magistrate has approved his 
exercise of the power; or 

(b) he is satisfied that it is not practicable, in 
all the circumstances of the case, to make an 
application to a court or magistrate in the 
time available and, by reason of -

(i) an emergency; or 

(ii) the trivial nature of the action that the 
Chief Medical Officer proposes to take, 

it is desirable that the action should be 
taken before the application is made. 

(5) For the purposes of sub-section (4), the 
Supreme Court, a court of summary jurisdiction or a 
magistrate has power to hear and determine an 
application made by the Chief Medical Officer for 
approval to exercise a power under sub-section (1) in 
relation to a patient. 
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39. A statement made by a person while he was 
in custody under this Act may not be used against him 
in any criminal proceedings. 

40. The rules of the Supreme Court and of the 
Coroner's Court, and the practice and procedure of 
the Supreme Court and of the Coroner's Court in the 
absence of rules, may include provisions relating to 
the making or hearing of an application under this Act 
to or by the Supreme Court or a magistrate, as the 
case may be. 

41. (1) The Minister shall table an annual report 
in the Legislative Assembly on the operation of this 
Act . 

(2) A report that is required to be tabled under 
sub-section (1) shall be tabled within 4 months after 
the expiration of the period in respect of which it is 
made. 

42. The Administrator may make regulations, not 
inconsistent with this Act, prescribing all matters 
required or permitted to be prescribed or necessary or 
convenient to be prescribed for carrying out or giving 
effect to this Act. 

SCHEDULE 

Section 3 

ORDINANCES REPEALED 

No. and year Short title 

No. 1 of 1940 Mental Defectives Ordinance 1940 
No. 1 of 1941 !Vlental 'Defectives Orainance 1941 
No. 13 of 1955 Mental Defectives Orainance 1955 
No. 22 of 1957 Mental Defectives Ordinance 1957 
No. 71 of 1964 Mental Defectives Ordinance 19G4 
No. 17 of 1968 Mental :Defectives Orainance 1968 
No . 23 of 1969 Mental Defectives Orainance 19M 
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MENTAL HEALTH ACT 

A Handbook of Legislation Information and Procedures 

The Mental Heal th Act commenced on 1 April 1980 and 
replaced the Mental Defections Ordinance. The new Act 
ensures that all persons who are considered mentally 
ill have the protection of legislation. 

Persons who come within the provisions of the Mental 
Health Act? 

A person must be "mentally ill" and may either be a 
patient in a hospital or may be a member of the 
community. 

Mental illness is not defined in the Act, however, 
Section 4(2) and (3) states what is not considered to 
be mental illness. 

Broadly, there are two 
voluntary and involuntary 

categories of patients: 

A person is considered to be a voluntary patient if he 
is admitted to hospital or remains in hospital "on the 
voluntary application of himself, or if he is an infant, 
of his parent or guardian", (Section 4(4)). 

A person is considered to be an involuntary patient 
when he is not free to leave the hospital as he 
chooses. His freedom of movement is restricted because 
of his mental illness. 

A patient who is in hospital initially for reasons 
other than mental illness may come within the 
provisions of the Act at a later time if his medical 
situation alters. As a person's physical condition 
improves, the symptoms of a prevailing mental condition 
may became paramount. In these circumstances it will 
be necessary to treat the person as being within the 
provisions of the Mental Health Act. 

When application should be made to a Magistrate for a 
3 day warrant to hold a person 

Before a magistrate can make an order to hold a person 
in custody, a warrant must have been issued. There
fore, it will be necessary to obtain a 3 day warrant in 
relation to the following persons:-

(a) all those for whom it is apparent that a 
court order to restrain them whilst receiving 
treatment is indicated. 
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(b) any person who is reasonably suspected of 
being mentally ill. 

(c) all persons arrested and delivered to 
hospital by the police on the suspicion of 
being mentally ill. 

(d) where it is intended to seek an order trans
ferring a person interstate (eg returning an 
interstate resident etc). 

The purpose of the 3 day warrant is to allow for a 
person to be held for a sufficient time so that he may 
be psychiatrically examined. During these 3 days, the 
psychiatrist should be able to ascertain whether the 
patient will fall within all four categories of Section 
13 ( 1) . 

Information required and the procedure for obtaining a 
3 day warrant 

Section 7 contains the provisions relating to the issue 
and serving of warrants. Section 8 provides for the 
issue of warrants by telephone (where it is impractic
able to appear in person eg weekends etc). 

In either case the following information should be put 
to the magistrate: 

(a) personal particulars of the person, if known 

(b) the peculiarities of the behaviour of the 
person that warrants his apprehension 

(c) evidence that the patient may fulfill one of 
the matters listed in Section 7(1). 

It should be remembered that the warrant will expire 
within 3 working days ( ie 3 x 24 hours), after the 
issue of the warrant. At the expiration of this time 
the patient must be allowed to go free unless an order 
has been obtained to hold him for a longer period. 

In an emergency, if the 3 days have expired and it has 
not been possible to bring the person before a 
magistrate, the provisions of section 9 may be used 
which allows for a medical practitioner performing 
duties in or near a hospital or a police officer to 
arrest a person without a warrant. 

At this stage hospital staff should in most cases be in 
a position to obtain the warrant without assistance 
from the Department of Law. 
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Arrest without a warrant. Section 9 

This will be the Section most commonly used by the 
police and medical practitioners to arrest a person 
without having to go through the procedure of first 
obtaining a warrant. Also, it should be invoked where a 
person might be arrested during the night. The patient 
could be held pursuant to this section rather than 
approaching a magistrate at an inconvenient time to 
obtain a warrant. Because of this provision it will be 
a very rare case where it will be necessary to obtain a 
telephone warrant from a magistrate at night. 

The person responsible for arresting the patient (be it 
either a police officer or a medical practitioner) has 
a duty to ensure that application is made within 24 
hours of the arrest to obtain a warrant from a magist
rate to hold the person for a further 3 day period. 

As it is necessary to put evidence of the patient's 
behaviour to a magistrate it is the responsibility of 
the arresting person to obtain the 3 day warrant. 

Section 9 will also be used where a patient may arrive 
during the night and it is necessary to physically 
restrain him. He could be held in a secure area pur
suant to this section until a more convenient hour when 
a warrant could be obtained. 

When not to seek a court order on a patient 

In the following cases, a court order should not be 
sought to keep a person in custody: 

(a) where he is a voluntary patient and is not 
likely to be a danger to himself or others 

(b) where he is being held on a three day warr
ant but does not fulfill all the four requir
ed categories of Section 13(1). 

When an order should be sought from a Magistrate to 
hold a person in custody 

It necessarily follows that if a further order to hold 
a person is not obtained from a magistrate then the 
patient must be allowed to leave or be considered as a 
voluntary patient on the expiration of the 3 day warr
ant. In the following cases an approach should be made 
to a magistrate to obtain a further order to hold a 
person in custody. 

(a) When, a voluntary patient is in such a cond
ition that he could be of danger to himself 
or others if he attempts to discharge himself 
from the hospital before he has fully recov
ered from the illness. This person should 
also fulfill the remaining categories of 
requirement contained in section 13(1). 
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(b) Any other case (not being voluntary patient) 
where the person is suffering from mental 
illness and fulfills the requirements of 
section 13(1). It should be noted that even 
if an interstate resident has escaped from an 
interstate mental institution is known to be 
in the Territory, no action could be taken 
under the Mental Heal th Act unless that 
person comes w1th1n the requirements as noted 
in section 13. 

Applicaton to Magistrate for an order that a patient be 
kept in custody 

Whilst a person is being held in custody pursuant to 
the authority of a 3 day warrant, preparation should be 
made for the patients appearance before a magistrate so 
as to obtain an order to hold him for a longer period. 
(Normally not more than 6 months - section 13(2)). 

So as to successful obtain an order from a magistrate 
the following matters will require attention by Depart
ment of Health staff (See Form A of the Schedule for an 
example): 

A. A report and application will be required to be 
put to the magistrate. This document will cover a 
variety of matters including information required 
by Section 12. Almost without exception the 
report and application should have details of the 
following: 

(1) From Section 12, A report on -

(a) the mental health of the person taken or 
held in custody; 

(b) the care that 1s being given to and the 
control that is being exercised over 
that person; 

(c) the treatment, if any, that has been 
given to that person and whether that 
treatment was given -

( i) 

(ii) 

(iii) 

as recognised standard medical 
treatment; 

with the authority of a 
magistrate (or if the person 
has been transferred from the 
Northern Territory, with 
proper authority); or 

in an emergency; and 
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(d) the steps that the Chief Medical Officer 
has taken to ascertain whether there is 
a near relative or other person who 
should be given the opportunity to be 
heard before an order is made in 
relation to the person taken or held in 
custody. 

(2) As a magistrate cannot make an order keeping 
a person in custody without being satisfied 
of all those matters listed in Section 13(1) 
is is imperative that evidence be produced so 
as to show that the person subject of the 
court application -

(a) by reason of mental illness -

(i) requires care, treatment or 
control; and 

(ii) is incapable of managing himself or 
his affairs; 

(b) is not under adequate care and control 
(or would not be if not in custody); and 

( c) is likely, by act or neglect, to cause 
death or serious bodily harm to himself 
or another person. 

Sub-section ( c) 1s usually the area which 
causes most difficulty with the applications 
to court. However, it is quite clear that 
the legislation intended that unless a person 
is a danger to himself or others, that person 
will not have his freedom restricted. (See 
Form B of the Schedule for an example of a 
psychiatric report). 

(3) The application should also give some detail 
of what the psychiatrist thinks the future of 
the patient is likely to be and also what 
form of order the psychiatrist would wish the 
magistrate to make for example, if the 
patient has escaped from an interstate mental 
ins ti tu ti on before coming to the Territory, 
and it is only intended to obtain an order 
for a short time so as to return him to his 
home state, evidence should be given of this 
so that the magistrate can clearly understand 
the situation. 

(4) If it is intended to transfer the patient to 
a State the application and report should 
include evidence of any conversations with, 
or arrangements made with, the interstate 
authorities. 
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(5) In situations where it is considered necess
ary to request a magistrate's permission to 
perform an operation on the patient or use a 
particular method of control or treatment 
(Section 14) again it will be necessary to 
produce evidence of why it is necessary. 

B. As soon as practicable after the 3 day warrant has 
been obtained, contact should be made with the 
Crown Solicitor, Department of Law, so as to 
obtain assistance with the presentment of the case 
in court. The representative from the Department 
of Law who will be assisting with the hearing 
should be given a copy of all that information 
detailed in part "A" above . 

C. Similarly, contact should be made as early as 
possible with a legal representative for the 
patient. Section 29 provides that in almost all 
circumstances it is necessary for the patient to 
have legal representation before a magistrate is 
permitted to make an order. It is not necessary 
for a person to have legal representation when 
applying for a 3 day warrant. 

Unless a person in custody requests otherwise the 
services of the Legal Aid Officer's will normally 
be used to provide this representation. In the 
case of Aboriginal patients, Aboriginal Legal Aid 
(North Australian Legal Aid Service, Darwin 815266 
and Oboriginal Legal Aid, Alice Springs 522933 
and in the case of others, Australian Legal Aid 
Office (Darwin 81499, Alice Springs 521023). 

The patient's legal representative should also be 
given a copy of the documentation mentioned in 
part "A", and should be given every assistance to 
see his client if he chooses . 

As it is the Chief Medical Officer's responsibil
ity to sucessfully obtain a courtorder it is also 
his responsibility to ensure that the patient has 
legal representation. Of course, the assistance 
of the Department of Law could also be obtained 
with arranging for the patients representation. 

D. A time for the hearing should be arranged with the 
"listing clerk 11 at the Magistrates Court. So as 
to lessen any public embarassement the Magistrates 
often prefer to deal with these cases when there 
are fewer members of the public in attendance at 
the court house. Therefore, before 10 am or after 
2 pm are the most appropriate times. 

If the patient is in such a condition that there 
is a likelyhood of escape or of violence, it would 
be wise to consider a request to the Magistrate to 
hold the hearing where the patient is being held. 
The same might apply if the patients behaviour is 
extraordinarily bizarre. 
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The original of the documents mentioned in part A 
should be given to the Clerk of Courts so as to be 
placed on the court file for the magistrate's 
attention. 

E. If there is any likelyhood of a patient absconding 
or becoming violent, either in transit or at the 
court house, police escorts should be arranged. 
This may be done by contacting the Duty Officer at 
the police station. 

F. Al though in most cases the evidence of only one 
psychiatrist will be sufficient to obtain an 
order, wherever possible 2 psychiatrists should 
make brief written reports for the magistrate. 
These written reports can be appended to the 
application and report mentioned in part A. (See 
Form B of the Schedule for an example). 

A psychiatrist should always be available to give 
verbal evidence at the hearing. He should also be 
familiar with all those matters listed in the 
application and report so as to be in a position 
to provide any extra information during cross
examination. 

The application for an order will be made in the 
name of the psychiatrist who is to give verbal 
evidence as the representative of the Chief 
Medical Officer. 

G. If a person is removed from a remote area to 
Darwin or Alice Springs for the purpose of assess
ment so as to determine whether to seek a court 
order, or if a court refuses to make an order in 
relation to a person, it is the responsibility of 
the Department of Health to return the person to 
the place from where he was removed, provided that 
a warrant had been obtained. This applies even if 
the person has been transported by the police 
without consultation with Department of Health 
staff. 

H. If for any reason an application to a magistrate 
for an order cannot proceed on the appointed date, 
there is provision in section 13 ( 3) to have the 
matter adjourned for 14 days and the person may be 
kept in custody during that time. It should be 
remembered that adjournments normally will not be 
granted without adequate reasons. 

Transfer of person to Interstate Institution 

There are basically two reasons why a person might be 
transferred to interstate institutions from the Terri
tory. Firstly, the person may be an interstate 
resident, only temporarily in the Territory and 
secondly, the patient may be a territory resident who 
requires care and attention that is not available in 
the Territory. 

00021 
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In the first case an order would be sought from the 
court to hold the person in custody for a relatively 
short time until travel arrangements could be made. An 
order would also be required authorizing the transfer. 
It would be necessary to give evidence of the willing
ness of either an interstate institution or the pers
on's relatives to accept him. The Department of Health 
will be responsible for the patient's transport inter
state and also for that of any escorts who may be 
required. If a magistrate makes an order to hold a 
person in custody and move him interstate within a 
relatively short time, and the magistrate is satisfied 
that it is in the persons' s best interests that he 
should cease to reside in the Territory (Section 
27(2)), then there is no further action required to be 
taken. By virtue of the effluxion of time the order 
would cease to operate. (See Form C of the Schedule). 

The second situtation is where a Territory resident is 
moved interstate where facilities are more appropriate 
for the management of that patient's condition. There 
is a standing agreement with the South Australian 
Heal th Commission allowing for the transfer of N. T. 
patients who cannot be adequately catered for in the 
Territory. In the event of a transfer under either of 
these 2 procedures the following matters will require 
appropriate attention. 

(a) The first step will be to set up a telephone 
discussion with the receiving institution in 
South Australia (or other receiving States). 
Liaison for the patients transfer must be at 
a clinical level and preferably between 
psychiatrists. It is probable that Hillcrest 
Hospital will be the most suitable ins ti tu
tion in South Australia for mentally ill 
persons and Strathmont Centre for intellect
ually retarded persons. These arrangements 
should be made before the court hearing. 

(b) If the South Australian institution has 
agreed to accept the patient, an order should 
then be obtained from the magistrate court, 
firstly allowing for the patient to be held 
in custody for a period up to 6 months (or 
other appropriate time) and secondly author
izing the patient's transfer. As noted 
earlier, it will be necessary for the psych
iatrist to give verbal evidence of these 
arrangements. (See Form C of the Schedule). 

( c) If the court has 
transfer to the 
further arrangements 
flight times etc~ 

authorized the patients 
interstate institution 
should be made such as 
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(d) The treating psychiatrist will be required to 
assess whether the patient will need any 
further escort in addition to the one male 
(or female) nurse. If there is any danger at 
all of the patient becoming difficult to 
manage, an additional male escort (police or 
hospital security officer) will be necessary. 
If a police escort is required, contact 
should be made with an Inspector of Police 
and this Department will be responsible for 
all air-fares and travelling allowances of 
that escort. 

( e) The nurse escorting the patient should have 
adequate facilities immediately available to 
suppress any difficult behaviour of the 
patient. 

(f) In all cases, the local manager of the rele
vant airline should be advised at the earl
iest opportunity of the intention to trans
port a patient. So as to ensure the safety 
of the aircraft the manager should be fully 
acquainted with the patient's medical condit
ion. In some cases, the airlines medical 
practitioners may become involved and might 
request certain precautions to be taken. Any 
reasonable request should be complied with. 

(g) It is the responsibility of the Department of 
Health to deliver the patient to the receiv
ing institution. It is probable that trans
port from the airport to the hospital can be 
provided by taxi. If however, the patient's 
condition makes this impracticable, then the 
receiving institution should be requested to 
make alternative arrangements (ambulance or 
police vehicle), before the flight leaves the 
Territory. 

It should be noted that after the patient leaves the 
Northern Territory the escorts will have no legal 
authority to hold the patient in custody pursuant to 
the Territory Mental Health Act. If the patient's 
behaviour is unco-operat1ve the South Australian Police 
Force could assist by taking the patient into custody 
under the South Australian Act. 

Return of Patient's from Interstate Institutions 

If a patient is moved interstate pursuant to the order 
of a Territory Court then it will remain a Territory 
responsibility to return that person to the Territory 
when the occasion arises. 

ocaz;1 
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The S.A. institution will advise this Department of a 
patient's imminent discharge or trial leave. In either 
case, an air fare will be necessary to allow for the 
patient's return. It will only be on a rare occasion 
that it will be necessary to provide an escort for a 
patient who has been discharged. If a patient is 
returning he would normally be in a fit condition to 
travel. 

Violent Patients 

Violent patients can cause difficulties with their 
management. The wards of the Territory hospitals are 
not designed to restrain patients in an aggressive 
frame of mind. If difficulties are encountered, it is 
submitted that pursuant to section 10 ( 1) (a) various 
methods may be adopted to control the patient. Amongst 
other means this could be either by use of a strait 
jacket or drug, or the patient could be removed to a 
prison. If it is anticipated that such restraints will 
be necessary, an order from a magistrate authorizing 
the use could be obtained at the time of the issue of a 
warrant. Otherwise an order should be obtained from a 
magistrate at the earliest opportunity. See Section 
14. 

Section 10 ( 1) also implies that the patient is not a 
voluntary patient, as such a patient is not "in cust
ody". However if a voluntary patient becomes aggress
ive or threatening in his manner a medical practitioner 
may take him into custody in pursuance of section 9. 
It would then follow that an appearance should be made 
before a magistrate within 24 hours to obtain a 3 day 
warrant to hold the person and an order may be request
ed regarding a particular method of control. 

In situations where a medical practitioner is not on 
duty at the time of an incident it would appear reason
able if other staff relied upon section 36. The relev
ant wording of section 36(1) is as follows: 

"The person in charge of a hospital shall not 
allow a method of control to be exercised over, a 
patient, whether or not he is a voluntary patient, 
..... unless ..... by reason of an emergency, it 
is not practicable to delay the ... control". 

It is submitted that a patient who threatens to assault 
a person (or worse! ) and appears capable of doing so 
may be controlled pursuant to section 36. If a means 
of control is used on a voluntary patient it could 
normally be expected that it would be necessary to make 
application to a court to hold the patient in custody. 

It should be noted that if a person is controlled 
pursuant to section 36(1) a full report must be made to 
the Chief Medical Officer. (Section 36(2)). 
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Department of Health Financial Responsibility 

In relation to the Mental Health Act, the Department of 
Heal th will normally be responsible for the following 
expenses: 

(a) the normal maintenance costs of the patient 
whilst an inpatient in the psychiatric wards. 

(b) the patient's 
costs : 

and/or escorts travelling 

( i) to and from his home community to the 
hospital where he is assessed pursuant 
to the Chief Medical Officer's responsi
bilities under the Act, 

(ii) to and from the Territory to interstate 
institutions if the patient is trans
ferred pursuant to a court order. 

(c) the maintenance costs of a patient whilst he 
is a patient of an interstate institution 
pursuant to a court order. South Australian 
institutions will render accounts every 3 
months for the fees which they may charge. 
As these fees are based on assessments by the 
Audi tor General of South Australia of the 
previous financial year expenses, annual 
adjustments will be necessary and an addi
tional account will be sent for payment at 
the conclusion of each financial year. 

( d) legal expenses of the patient either in the 
Territory or in South Australia, if for some 
reason the Legal Aid Services cannot be 
utilized. 

Property and Assets of the mentally ill person 

In many cases, the mentally ill person will have few 
valuable assets and might be in receipt of some form of 
social security payments. If payments cannot be made 
to a bank account, or the patient has no relatives to 
assist or that there might be considerably valuable 
assets involved, then action should be taken to have 
the Public Trustee administer the persons estate under 
the provisions of the Aged and Infirm Persons Pro~erty 
Act. Although the Chief Medical Officer has a limited 
power to act on behalf of a patient (section 38), he 
does not have any right to act as a guardian in relat
ion to a persons property. 

Discharge or Release of a Patient 

If a person is a voluntary patient he is 
at any time subject to the reasonable 
hospital concerning the admission and 
patients - section 6. 

free to leave 
rules of the 
discharge of 

0002-7 
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A patient who is in custody pursuant to a warrant, a 
court order or the right of a medical practitioner or 
police officer to arrest by the authority contained in 
section 9, cannot leave without permission from the 
person in charge of the patients management. If a 
patient does leave without permission he can be immedi
ately arrested and returned to the custodial situation 
without the necessity of further contact with the 
courts. However, if a particular method of control is 
needed to prevent further escapes, then application 
should be made to a court. 

A patient may be permitted to leave hospital during the 
course of his treatment (sections 15 and 21). 

There is also an overriding discretion which can be 
exercised by the person responsible for detaining a 
patient, to allow the patient to leave the custodial 
situation at any time (section 10 ( 4)). This Section 
will be used particularly where a six month custody 
order has been obtained but the patient recovers before 
the expiration of that time. A person being held in 
pursuance of a 3 day warrant can also be released under 
this section if he is no longer in need of care treat
ment or control as a mentally ill person. 

Notification Requirements 

To ensure that mentally ill persons are not dealt with 
in a summary manner there is a process whereby certain 
administrative action must be completed with every 
person admitted to hospital for the treatment of mental 
illness or for every person apprehended as a mentally 
ill person. Excluding exceptional groups such as 
prisoners etc most patients will fall into three separ
ate categories for notification procedures. 

1. Voluntary patients capable of managing their own 
affairs. 

These patients are of the lowest category in that 
they require the least administrative action. If 
they are short term patients ( ie less than 6 
months) there is no need for notification other 
than the normal monthly report for statistical 
purposes. However, pursuant to section 35(2) even 
these patients should not be allowed to remain in 
hospital for more than 6 months without the Chief 
Medical Officer agreeing to an extended period of 
hospitalization after he has sighted 2 psychiatric 
reports. It will therefore be necessary to have 
an efficient means of recording when such a pat
ient is due for review. 

2. Voluntary patients not capable of managing their 
own affairs. 
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Sections 5 and 35 detail the procedure to be 
followed for a patient in this category. Within 3 
working days of the patients admission the 
following must be attended to: 

(a) notify the Chief Medical Officer that the 
patient has been admitted. 

(b) ensure that the person has been examined 
psychiatrically by 2 medical practitioners 
(note the Act does not specifically require 
specialist psychiatrists to make these 
reports) . 

( c) ensure the Chief Medical Officer has seen 
these two reports and permits the patient to 
remain in hospital. 

A similar situation applies with this category as 
previously in that the patient must be reviewed by 
the Chief Medical Officer every six months so that 
he may be permitted to remain in hospital and 
therefore a similar recording method is necessary. 

3. Involuntary patients. 

These patients will be subject to court pro
ceedings. A patient may only be held for 24 hours 
(Section 9) before a warrant is obtained. Again 
the Chief Medical Officer should be notified as 
with voluntary patients not capable of managing 
their affairs. It will be necessary to make 
application to a court every 6 months to continue 
to hold a person in custody (Section 11(3)). 

Six Month Review of Patients 

For the various categories of patients the following 
matters require attention. 

(1) Voluntar~ patients both capable of and not capable 
of managing their affairs 

As previously mentioned, section 35 ( 2) requires 
that the Chief Medical Officer be satisfied the 
patient should remain, after he has sighted 2 
psychiatric reports. These reports and notifica
tion to the Chief Medical Oficer is all that is 
required and no notification to the courts is 
necessary. 

(2) Patients detained in custody in the Territory 

Application must be made to a magistrates court. 
The procedure to be adopted in these circumstances 
should be identical to that used when an order is 
first obtained to hold a person for an extended 
period of time. The same requirements such as the 
patient having legal representation etc apply. 

00027 
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(3) Patients in Custody in Interstate institutions 

A similar procedure would again apply to inter
state patients with an application made to a 
magistrates court, the obvious difference being 
that the patient will not be present in court at 
the hearing. 

It has been arranged with the South Australian 
authorities that regular six monthly reports will 
be forwarded in relation to all patients held in 
custody. These reports should be sufficient for 
the psychiatrist to obtain an extension of the 
custody order as requested. The court also might 
have occasion in these cases to decide pursuant to 
section 29 (b) that the patient does not require 
legal representation. 

Chief Medical Officer as Guardian 

In section 38 the chief Medical Officer is declared to 
have the powers of a guardian over the person but not 
the property of a patient. This means that he may give 
permission for operations etc, and consents to various 
activities which often need the consent of a guardian 
(field trip etc). As guardianship over property is 
excluded the C.M.O. cannot authorize the manner in 
which a patient's money can be spent etc. The power 
contained in this Section has strict limitations as can 
be seen in section 38. 

Authority of Magistrate to order particular treatment 
means of control etc 

There are firm restrictions on the right of a person to 
subject a patient to a particular form of treatment, 
means of control etc (Section 36). However, the Chief 
Medical Officer has authorized the use of a number of 
forms of treatment pursuant to section 36(1)(h). It is 
the intent of the legislation to have the Chief Medical 
Officer approve proposed treatments or procedures that 
are not "standard". The same approval is required from 
a Magistrate for patients held in custody. The follow
ing may be taken as a guide to what is considered to be 
"standard": 

I. Treatment of Common Psychiatric Conditions: 

a) All patients must attend the Ward group 
meeting every morning as well as the 
therapeutic groups and Ward programmes 
unless specifically excused. 

b) Drug management of common Psychiatric 
Conditions: 

1. ~nxiety States - minor tranquill
isers - Benzodiazepines 
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2. Psychotic States Tranquillisers 
Major and Minor, and Sedatives. 
ECT. (See note below). 

3. Personality Disorders - Maj or and 
Minor tranquillisers. 

4. Depression Antidepressants and 

5. 

tranquillisers. 

Dementia 
sedatives. 

tranquillisers and 

II Emergency treatments: 

These are necessary in order to control the 
patients inappropriate behaviour which is 
likely to cause danger or harm either to 
himself or others. 

Management consists of: 

1. Seclusion and isolation in a separate 
room (designated as a Security Room) 
with a view to removing the patient from 
the distracting stimuli from the envi
ronment. 

2. Drugs a) 
b) 
c) 
d) 
e) 
f) 

Valium, Oral or IM or IV. 
Phenothiazines. 
Haloperidol. 
Paraldehyde. 
Barbiturates. 
Hemineurin. 

Miscellaneous: 

1. Hemineurin this is used in the withdrawal 
stages of alcoholism and drug 
dependent states. 

2. Lithium Carbonate - in the treatment of manic 
depression and recurrent 
depressive illness. It 
is used as maintenance 
treatment for the preven
tion of recurrences. 

3. Modecate 

4. E.C.T. 

Depot phenothiazine. 
Used with an Anti-Parkinsonian 
agent for the maintenance 
treatment of schizophrenia. 
The injections are repeated at 
fortnightly or monthly inter
vals as needed. 

only administered after case 
discussion by two specialist 
Psychiatrists and in the 
following condition: 

00021 
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1. Severe depression where 
suicidal risk is high. 

2. Acute uncontrollabe schizo
phrenia. 

3. Severe obsessional neurosis. 

In any other case where another procedure operation 
treatment or method of control appears appropriate 
permission will be required from a magistrate in the 
first instance unless it is an emergency. An applica
tion would be made to a magistrate in a similar way 
that an order is obtained to hold a person in custody. 
However, it might not always be necessary to bring the 
patient before the magistrate. There are many Sections 
relevant to this area and they are sections 14, 
15(2)(d), 25 and 36. 

Patient's right to Communicate 

Section 20 determines that apart from exceptional 
circumstances any patient should be allowed to 
communicate with any person by any means he may wish. 
Sealed mail cannot be opened. 

If a patients right to communicate is restricted that 
fact must be recorded in the patient's medical records 
and be signed by the medical practitioner who 
determined that the restriction was necessary. 

• 
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SCHEDULE 

FORM A 

Application to a Magistrate for an order that a patient 
be kept in custody. 

Magistrates Court 
Law Courts 
DARWIN NT 5790 

Application pursuant to section 11, Mental Health Act -

ILE BERIGHT 

I Dr YULE FEELGOOD M. B . B . s . ' M. R. c . psych 0 f 
13 THREEADAY ST, DARWIN in the Northern Territory, on 
behalf of the Chief Medical Officer, make application 
to the Magistrates Court for an order pursuant to 
section 13 of the Mental Health Act, to hold 
ILE BERIGHT for a period of six months for the purpose 
of his care, treatment or control as a mentally ill 
person. 

Mr ILE BERIGHT has been held in Cowdy Ward for the past 
three days pursuant to a warrant issued by a magistrate 
on 3 March 1981. 

A. The patients personal particualars are as follows: 

Name: ILE ALWAYS BERIGHT 
Address: C/- "PLEASANTREST" Caravan Park, DEDEND 

ST. DARWIN 
Date of Birth: 1-1-1941 
Occupation: Slaughterman 

B. I annex two psychiatric reports in relation to 
this mans mental health. 

C. Mr Beright has been given fulltime nursing care in 
Cowdy Ward. He has been kept in custody in the 
secure area of the ward and because of his 
particular phobia it has been necessary to screen 
all persons likely to come into contact with him. 

D. Mr Beright has been receiving the following 
treatment which is recognised as standard medical 
treatment:-

Modecate 50 mg I.M. 
Cogentin 2 mg at night 
Apple 1 per day 
Group therapy with controlled exposure to public 
servants and politicians. 

ocoz.-, 
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E. Contact has been made with the patients wife and 
parents. Unfortunately none of his family want 
anything further to do with him and made it 
obvious in no uncertain terms that they did not 
wish to appear before this court. 

F. (1) Having regard to the contents of the attached 
psychiatric reports it appears that 
Mr Beright by reason of his mental illness -
requires care, treatment or control and is 
incapable of managing himself or his affairs. 

(2) It is obvious that without an order requiring 
Mr Beright to stay in custody in Cowdy Ward 
he would not be under adequate care and 
control. 

( 3) Because of his recent history of violence 
Mr Beright is quite likely to again injure 
some person if given the opportunity. 

Although Mr Beright will remain vulnerable to lapse, I 
would expect his behaviour to improve dramatically with 
several months of proper treatment. 

I therefore request the court to make an order that 
Mr ILE BERIGHT be held in custody for a period of six 
months for care, treatment and control as a mentally 
ill person. 

Dr YULE FEELGOOD M.B.B.S., M.R.C. Psych 
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FORM B 

I, Dr YULE FEELGOOD 
of 13 THREEADAY STREET, DARWIN in the 
Northern Territory being a duly qualified and 
registered medical practitioner of the said Territory, 
hereby certify that I, on the 1st day of March 1981 at 
Cowdy Ward personally examined ILE ALWAYS BERIGHT 
(D.O.B. 1-1-1941) of "PLEASANT REST" Caravan Park, 
DEDEND ST, DARWIN and am of the opinion that he is 
suffering from Mental Illness. I have formed this 
opinion on the following grounds:-

1. Facts observed by myself: The patient appears 
confused, disoriented and with very poor memory. 
He suffers from both publicus servire phobia 
(public servant phobia) and politikos phobia (fear 
of politicians). He is also a manic depressive . 
The symptoms of his illness were shown on one 
occasion when he noticed a public servant 
wandering past the window of Cowdy Ward. The 
patient immediately flew into a rage and tore the 
glass louvres from the window in an attempt to get 
at this person. On being restrained the patient 
immediately became depressed and attempted to 
commit suicide with a sliver of glass. Mr Beright 
also becomes very agitated at 4. 21 pm each day 
(excluding weekends and public holidays). As this 
behaviour can be anticipated it can be controlled 
with tranquillisers. 

2. Other facts (if any) communicated to me by others: 
It appears the patient has a pattern of behaviour 
of hiding behind bushes outside public service 
office's or politicians office's. He would leap 
out at persons leaving these buildings 
(particularly at 4. 21 pm ) and brandish a sharp 
butchers knife. If the public servant or 
politician was quick enough they would avoid 
injury. Whenever he was restrained from this 
behaviour he would attempt to cut his throat. 

He is not able to manage himself and his affairs. 

He is not willing to remain in Cowdy Ward as a 
voluntary patient. 

COMMENTS: He has a history of violent outbursts 
with resultant police involvement. 

Dated this FIRST day of MARCH 1981 

Signature ............................. . 
Qualifications: M.B.B.S . , M.R.C. Psych 

0002...1 
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FORM C 

ORDER 

MENTAL HEALTH ACT Section 13(1) 

I ................... Magistrate am satisfied pursuant 
to section 13(1) of the Mental Health Act, that 
ILE ALWAYS BERIGHT of "PLEASANT REST" Caravan Park, 
Dedend St, Darwin. 

(a) By reason of mental illness -

(i) requires care, treatment or control; and 

(ii) is incapable of managing himself or his 
affairs; 

(b) is not under adequate care and control; and 

(c) is lik~ly, by act or neglect, to cause death 
or serious bodily harm to himself or another 
person. 

I do therefore order that the said ILE ALWAYS BERIGHT: 

( 1 ) be kept in custody for a 
exceeeding 6 months for the 
observation, care, treatment, or 
mentally ill person; 

period not 
purpose of 

control as a 

(2) be transferred from the Northern Territory to 
Hillcrest Hospital in South Australia; 

( 3) be restrained by the use of a strait jacket 
whenever necessary. 

I am satisfied that Mr Berihgt will be returned to the 
Northern Territory at the request of the Chief Medical 
Officer. 

Dated this day of 1981 

Signed: 
MAGISTRATE 


